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\HE CONSTITUTION OF the Republic of South Africa,
“ as adopted by the Constitutional Assembly on 8 May 1996
constltutmnally protects and prornotes gender equality.
.A can be commended on the xmportance that- the

3 _-In-_de'ed,"the Legislatufe (Natio*hal ‘Assembly and National

nity) and the Constitutional Court have taken-a proactive
- approach in ensuring gender advancenient. South Africa ranks
}venth in the world for the number of women in its Parliament.
vo-out of the eleven Constitutional Court judges are women.
is'can be compared to the dismal . .
ord‘of the Supreme Court where
ut of a-total of 147 judges, only
rare women. A vital element of*
e néw dispensation-is its formal
mmitment to gender as well as
acial. equahty
-wording and
nterpretatwns of many of the
ections in Chapter 2, the Bill of
R:ghts of the Coristitution ‘will
i’ﬁve a great impact.on gender
rotection and promotion: Section
of Chapter 2 deals with the
plication of the Bill of Rights statmg that it bmds the
gislature, the executive, the judiciary and all organs of state.
. Furthermore, the Bill of Rights binds natural and juristic persons
akmg into account the nature and duty imposed by-the right
(seotmn 8(2)) This section deals with the application of the
(Bill of Rights. In some countries, like Canada, the Bill of Rights
pplies to government law and actions only. It ismnet certain if
he Comnstitutional Court will adopt a horizontal or vertical
nterpretation. The wxder approach, i'e. horizontal application,
ill eénsure that private individuals, citizens and organisations
be bound by the Bill of nghts Such an. appheatmn would
. be berneficial to women as the violation of women’s rights which
cur, regularly in the.private sphere would be addressed,

: outh Afrma onein six women are beaten and one rape ocecurs
37seconds. - .

ection 8states that the Bill of nghts applies to all law (my
ﬁasis) It is clear that thisapplies to .any legislation passed

ITORIAL & PRODUGTION
elle Daruty de Grandpre

louncil of Provinces), the Executive (Government of National -

Dopeat1c vxolence whlch oceurs between pnvate individials and'

It is not certain n° thc Constitutional Courl: will adopt
a horizontal or vertical mtsrpretatlorl
approach, i.e. horizontal application, will ensure,
that private indi v:dua[e citizens. and organisations

will be bound by the Bill of Rights.
.applic“am'on; would be beneficial to women as the
violation of women’s rights which occur regularly in
the privats' sphere could be addressed.

by national and provmmal bodies. However what is not clear
is'whether unwritten customary law and common law are also
subject to the Bill of Rights. The issue is crucial to many".
South African women, as customary law and common law is
often discriminatory e.g. inheritance for a customary law wife,

It is submitted that the interpretation of the application
clause adopted by the Constitutional Court shouldbe a wide -
one so.as to include customary law and common law. -

The equality clause in.Section 9 is a non-derogable righf

with respect to race and sex only. This means that if an Act
_of Parliament declares a state of emergency in terms of

Section 37 the equality clause cannot be suspended when it
deals with issues of race and sex. This provision illustrates
the degree to which thé Constitution upholds gender:

" equality. Section 9(1) states that the state may not unfau-]y
‘discriminate ..

. on one or more grounds, mcludmg (inter alia)
gender; fsex, pregnancy, marital status, and sexual orjentation.
The.list is an exhaustive one and has extended upon the
grounds laid out in the 1994 interim Constitution, with
pregnancy and marital 'status being two additions. An

. example of the practical effect of such an inclusion is that

schools will not be able to suspend or expel pregnant
students, simply on the grounds of their pregnancy. Such -
action would be deemed to be unconstitutional.
~ The inclusion of the grounds of sex and gender have
interesting repercussions for women. ' Sex is generally
thought of in biological terms and gender in psychologlcai
terms. Therefore legislation which discriminates against"
women in the context of pregnancy would be sex-based
diserimination, while discrimination against men or women
in terms of their parenting roles would be gender based
discrimination. This hlghllghtb the fact that not all difference
between men and women are réducible to blologlcal
o differences. ‘ .
The right to freedom anid
security of the person (Section
12) is an essential provision
relating to womens’ rlghts
Societies subjugation of women
relates to the security of the
person through violence against
women, reproductive health or
the way pregnancy impacts on
womens’ ‘education and,-
-employment and hence socio-
e economic status. A persons’
rights to freedom and security, Section.12, would also impaet

The wider

Such an

on the present law relating to marital rape. Our courts have

adopted the approach that marital rape can occur only if the
spouses are sepdrated. Section 12 emphasxses the importance -
of this right for women by specifically mentioning the right
to bodily and psychological integrity, which includes the right
to niake decisions concerning reproduction and the right to
security in and control over their body.- This recognises a

- persons.right to freedom of choice in determining their.

reproductive rights. The thinking of the Constitution
drafters is further reflected in proposed legislation. The

- Termination of Pregnancy Bill legalises abortion on demand
for the first trimester of pregnancy and with certain

limitations and conditions formore advanced pregnancy.-
Many pro-life advocates would argue that the right to life
(Sectlon 11) clause protects the rights of the unborn foetus..
However, not all rights are absolute and the Constitutional
Court’ can limit any right if such limitation is deemed
reasenable and ]ustlfIable in an open and democratic society..
based on human, dlgmty, equahty and Ereedom and- takmg

B ‘ erma‘nued on the ﬁ)_llmeri_ng -page._.l. .
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account, the nature of the rights Thus 1t oould be !
'ued that the. 'I‘ermmatmn of' Pregnancy’ Bill is.a !

onable’and Justihable limitation on the right to life, ]
Such mterpzetatlon would beleft to the
txtutrona.l Gourt if, and indeed when, the matter anses
ection 187 of the Constitutxpn makes provision for a
ission for Gender Equahty with the objective to
ote respect for and protect, develop and. attain
ity. It s 1mportant that this Commissmn when .
lished, has a clear mandate; is focused; financially
;“s abl and accountable. It must not reflect the problems

of y
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r constitutional body, the Human nghts 1 f- ;

I.INISA SE‘I'S I‘I' S
FOO'I' ON THE
DOORMA'I'

] Submarted by Wllzam Mpzlo }
- Street Law Co- ordmator at Street Law UNISA

HE" UNIVERSITY OF South’ Afnca has fmally set
- its foot on' the doormat of the disadvastaged
communities in our country. For many years UNISA has been

explormg the feasrb111ty of launching 4 Street Lavy,
- programme that can make the difference in the lives of the

- ordinary people. of South Africa.. £ L

‘This year saw the UNISA dream come true. For the first ~

time in the ‘history. of the umversrty the Street Law
programme has ﬁnally taken off the ground. The UNISA
Law’ Faculty, hand in hand with the UNISA Law Students
. Assbciation which is a voluntary students assocnatmn has .
finally decided to. take the-bull by the horns and face-the.
challenge facing all South African teaching institutions viz.-

" the dangers besettmg an ignorant and apathetro somety _ .
| ' FACING THE CHALLENGE

; Wlth the birth of our new constitution which introduced
the rule of law in our country, the UNISA Street Law pilot

programme could not have come at a more opportune
" moment i.e. the dawn of the era of human rights in South
Africa. Itis in that respect that UNISA has decided to offer ..

the democtacy and human rights education as prror1t1es in’' -

_its-programme for the year 1996.

This year 48 UNISA law students volunteered to assist

‘in the programme. These students were trained as facilitators
for two_full ddys by the organisation of the Lawyers for
Human Rights on the 24th & 25th. of July 1996. The
communities out there'are very exmted at'the idea’and they
have shown 2 remarkabie interest in the programfne.- This
will no doubt constitute their first direct expenenoe in human
rights education. We hope:that this will also pave the way
- for the Truth Commission’s mission. '

" Two groups of facilitatprs will conduct workshops in eight

_ areas in the North West and the Gauteng regions in August.

s

- These students are. rea]ly iookmg forward to thrs flrst
- experience. ¥

-i_ GOVEI‘!NMENT SHOWS INTEREST

" Though. f1nancra] constraints’ and practmal .
oonsxderatmns Iimit our foeus to school communities for

~* this year, UNISA stil] maintains the ong:nal idea of servicing

" the wider spectrum of these communities. It is. envisaged
that this first step of the process ‘will mark the begnming of
- a'massive human rights campaign in South Africa. -

The government has. also expressed a keen mterest in-
the UNISA Street Law programme as UNISA has students

- all over the country who have the potential to-extend the

‘delivery of theprogramme to even the remotest of grassroots
levels. Clearly, ordinary people‘can only eonstructively
partw1pate in our democracy if they understand how the -

‘government. functions what their rights are and what thelr !

role 15 vis- a—visthe govornment : s
. THE TIME HAS com a &

e Hasn t the. time, oome for all the Street Law. offlces in

" the country to rally for adequate resources needed to Fulfill

K Y therr key role ot' transforming the South African socmtymto
WS a t:mly democratlc! state" .



